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Department of Veterans Affairs § 3.104 

option of VA, at any other VA facility 
or federal building at which suitable 
hearing facilities are available. VA will 
provide one or more employees who 
have original determinative authority 
of such issues to conduct the hearing 
and be responsible for establishment 
and preservation of the hearing record. 
Hearings in connection with proposed 
adverse actions and appeals shall be 
held before one or more VA employees 
having original determinative author-
ity who did not participate in the pro-
posed action or the decision being ap-
pealed. All expenses incurred by the 
claimant in connection with the hear-
ing are the responsibility of the claim-
ant. 

(2) The purpose of a hearing is to per-
mit the claimant to introduce into the 
record, in person, any available evi-
dence which he or she considers mate-
rial and any arguments or contentions 
with respect to the facts and applicable 
law which he or she may consider per-
tinent. All testimony will be under 
oath or affirmation. The claimant is 
entitled to produce witnesses, but the 
claimant and witnesses are expected to 
be present. The Veterans Benefits Ad-
ministration will not normally sched-
ule a hearing for the sole purpose of re-
ceiving argument from a representa-
tive. It is the responsibility of the VA 
employee or employees conducting the 
hearings to explain fully the issues and 
suggest the submission of evidence 
which the claimant may have over-
looked and which would be of advan-
tage to the claimant’s position. To as-
sure clarity and completeness of the 
hearing record, questions which are di-
rected to the claimant and to witnesses 
are to be framed to explore fully the 
basis for claimed entitlement rather 
than with an intent to refute evidence 
or to discredit testimony. In cases in 
which the nature, origin, or degree of 
disability is in issue, the claimant may 
request visual examination by a physi-
cian designated by VA and the physi-
cian’s observations will be read into 
the record. 

(Authority: 38 U.S.C. 501) 

(d) Submission of evidence. Any evi-
dence whether documentary, testi-
monial, or in other form, offered by the 
claimant in support of a claim and any 

issue a claimant may raise and any 
contention or argument a claimant 
may offer with respect thereto are to 
be included in the records. 

(e) The right to representation. Subject 
to the provisions of §§ 14.626 through 
14.637 of this title, claimants are enti-
tled to representation of their choice 
at every stage in the prosecution of a 
claim. 

(f) Notification of decisions. The claim-
ant or beneficiary and his or her rep-
resentative will be notified in writing 
of decisions affecting the payment of 
benefits or granting relief. All notifica-
tions will advise the claimant of the 
reason for the decision; the date the de-
cision will be effective; the right to a 
hearing subject to paragraph (c) of this 
section; the right to initiate an appeal 
by filing a Notice of Disagreement 
which will entitle the individual to a 
Statement of the Case for assistance in 
perfecting an appeal; and the periods in 
which an appeal must be initiated and 
perfected (See part 20 of this chapter, 
on appeals). Further, any notice that 
VA has denied a benefit sought will in-
clude a summary of the evidence con-
sidered. 

(Authority:38 U.S.C. 501, 1115, 1506, 5104) 

[55 FR 13527, Apr. 11, 1990; 55 FR 17530, Apr. 
25, 1990, as amended at 55 FR 20148, May 15, 
1990; 55 FR 25308, June 21, 1990; 57 FR 56993, 
Dec. 2, 1992; 58 FR 16360, Mar. 26, 1993; 58 FR 
59366, Nov. 9, 1993; 59 FR 6218, Feb. 10, 1994; 59 
FR 6901, Feb. 14, 1994; 66 FR 56613, Nov. 9, 
2001] 

§ 3.104 Finality of decisions. 
(a) A decision of a duly constituted 

rating agency or other agency of origi-
nal jurisdiction shall be final and bind-
ing on all field offices of the Depart-
ment of Veterans Affairs as to conclu-
sions based on the evidence on file at 
the time VA issues written notification 
in accordance with 38 U.S.C. 5104. A 
final and binding agency decision shall 
not be subject to revision on the same 
factual basis except by duly con-
stituted appellate authorities or except 
as provided in § 3.105 and § 3.2600 of this 
part. 

(b) Current determinations of line of 
duty, character of discharge, relation-
ship, dependency, domestic relations 
questions, homicide, and findings of 
fact of death or presumptions of death 
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38 CFR Ch. I (7–1–08 Edition) § 3.105 

made in accordance with existing in-
structions, and by application of the 
same criteria and based on the same 
facts, by either an Adjudication activ-
ity or an Insurance activity are bind-
ing one upon the other in the absence 
of clear and unmistakable error. 

[29 FR 1462, Jan. 29, 1964, as amended at 29 
FR 7547, June 12, 1964; 56 FR 65846, Dec. 19, 
1991; 66 FR 21874, May 2, 2001] 

§ 3.105 Revision of decisions. 
The provisions of this section apply 

except where an award was based on an 
act of commission or omission by the 
payee, or with his or her knowledge 
(§ 3.500(b)); there is a change in law or a 
Department of Veterans Affairs issue, 
or a change in interpretation of law or 
a Department of Veterans Affairs issue 
(§ 3.114); or the evidence establishes 
that service connection was clearly il-
legal. The provisions with respect to 
the date of discontinuance of benefits 
are applicable to running awards. 
Where the award has been suspended, 
and it is determined that no additional 
payments are in order, the award will 
be discontinued effective date of last 
payment. 

(a) Error. Previous determinations 
which are final and binding, including 
decisions of service connection, degree 
of disability, age, marriage, relation-
ship, service, dependency, line of duty, 
and other issues, will be accepted as 
correct in the absence of clear and un-
mistakable error. Where evidence es-
tablishes such error, the prior decision 
will be reversed or amended. For the 
purpose of authorizing benefits, the 
rating or other adjudicative decision 
which constitutes a reversal of a prior 
decision on the grounds of clear and 
unmistakable error has the same effect 
as if the corrected decision had been 
made on the date of the reversed deci-
sion. Except as provided in paragraphs 
(d) and (e) of this section, where an 
award is reduced or discontinued be-
cause of administrative error or error 
in judgment, the provisions of 
§ 3.500(b)(2) will apply. 

(b) Difference of opinion. Whenever an 
adjudicative agency is of the opinion 
that a revision or an amendment of a 
previous decision is warranted, a dif-
ference of opinion being involved rath-
er than a clear and unmistakable error, 

the proposed revision will be rec-
ommended to Central Office. However, 
a decision may be revised under § 3.2600 
without being recommended to Central 
Office. 

(c) Character of discharge. A deter-
mination as to character of discharge 
or line of duty which would result in 
discontinued entitlement is subject to 
the provisions of paragraph (d) of this 
section. 

(d) Severance of service connection. 
Subject to the limitations contained in 
§§ 3.114 and 3.957, service connection 
will be severed only where evidence es-
tablishes that it is clearly and unmis-
takably erroneous (the burden of proof 
being upon the Government). (Where 
service connection is severed because 
of a change in or interpretation of a 
law or Department of Veterans Affairs 
issue, the provisions of § 3.114 are for 
application.) A change in diagnosis 
may be accepted as a basis for sever-
ance action if the examining physician 
or physicians or other proper medical 
authority certifies that, in the light of 
all accumulated evidence, the diag-
nosis on which service connection was 
predicated is clearly erroneous. This 
certification must be accompanied by a 
summary of the facts, findings, and 
reasons supporting the conclusion. 
When severance of service connection 
is considered warranted, a rating pro-
posing severance will be prepared set-
ting forth all material facts and rea-
sons. The claimant will be notified at 
his or her latest address of record of 
the contemplated action and furnished 
detailed reasons therefor and will be 
given 60 days for the presentation of 
additional evidence to show that serv-
ice connection should be maintained. 
Unless otherwise provided in paragraph 
(i) of this section, if additional evi-
dence is not received within that pe-
riod, final rating action will be taken 
and the award will be reduced or dis-
continued, if in order, effective the last 
day of the month in which a 60-day pe-
riod from the date of notice to the ben-
eficiary of the final rating action ex-
pires. 

(Authority: 38 U.S.C. 5112(b)(6)) 

(e) Reduction in evaluation—compensa-
tion. Where the reduction in evaluation 
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